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COMMENTS OF THE RURAL INDEPENDENT COMPETITIVE ALLIANCE

The Rural Independent Competitive Alliance ("RICA""). by its attorneys and in response

to the Commission' s invitation to submit further comments in the referenced dockets.' hereby

submits comments to "update and refresh" the records in these proceedings on whether. in the

Commission's words. "mandatory detariffing of CLEC interstate access service rates would

provide a market-based deterrent to excessive terminating access charges,"2 The Commission's

invitation arises from a recent court decision upholding a 1996 Commission order requiring

mandatory detariffing for all interstate. domestic. interexchange services of nondominant

Commission Asks Parties to Update and Reji-esh Record on MandatOfT
De/art/ling ofCLEC In/ers/a/e Access Services. Public Notice. DA 00-1268 (reI. June 16.
2000)('"Public Notice").

Id.



intcrexchange carriers.' The Commission seeks comment on whether and. if so. hm\'. mandatory

detaritling provides a market solution to purported problems arising from CLEC access tariffs.~

RICA. an alliance of Competitive Local Exchange Carriers ("'CLECs··). is a newly-

formed organization. the members of which generally operate in rural areas. bringing the first. if

not only. competitive local exchange and access service to vast geographic areas of the United

States that otherwise \vould remain captive to the incumbent local exchange carrier C'ILEC·).

RICA. an active participant in this proceeding,' is opposed to mandatory detariffing on the

grounds that such action would undermine effective competition in the delivery of competitive

local exchange services to rural areas across the United States.

I. The Commission's approach to the issue begins with an unsubstantiated
premise.

The language of the Public Notice reveals the Commission's inaccurate prejudgment of

MCl WorldCom 1'. FCC. 209 F.3d 760 (D.C.Cir. 2000).

~ Specifically. the Commission seeks comment on "how mandatory detariffing (1)
addresses any market failure to constrain terminating access rates; (2) provides a market-based
solution to excessive terminating charges by encouraging parties to negotiate terminating access
charges; (3) provides the same benefits identified in the Hyperion Order and NPRM for
permissive detariffing; (4) otTers additional public interest benefits beyond permissive
detarifting; (5) precludes the use of the tiled rate doctrine to nullitY contractual arrangements; (6)
reduces the adminstrative burden on the Commission of maintaining tariffs; and (7) reduces the
economic burden on the non-ILECs of filing tariffs. Public Notice at p.2.

S'ee Comments of the Rural Independent Competitive Alliance. CC Docket No.
96-262. CC Docket No. 94-1. CCB/CPD File No. 98-63 and CC Docket No. 98-157. filed
October 29. 1999 ("'RICA Comments"); Request for Emergency Temporary Relief of the Rural
Independent Competitive Alliance. filed February 18.2000; Reply Comments of the Rural
Independent Competitive Alliance in response to comments on the Requests for Emergency
Temporary Relief of the Minnesota CLEC Consortium and the Rural Independent Competitive
Alliance Enjoining AT&T Corp. from Discontinuing Service Pending Final Decision (Public
Notice. DA 00-1067 (Com.Car.Bur.. May 15.2000)). tiled June 29. 2000.



the very basis of its inquiry. Requesting comment on methodologies to "constrain terminating

access rates" and solutions to "excessive terminating charges:'6 the Commission suggests.

without support. that access charges. specifically CLEC access charges. are "excessive:' in

addition to being "unrestrained:' These premises are false. and their acceptance indicates an

inappropriate predisposition toward a "solution" which is unwarranted and contrary to the public

interest.

As RICA has consistently demonstrated. there is no basis for an assumption that CLEC

access charges are excessive. 7 RICA members have established access rates to recover the costs

associated with the provision of access services to interexchange carriers. These costs typically

are higher on a per-unit basis than incumbent access rates because the costs are spread over a

smaller customer base. Further. these charges are based on recent investment in modern facilities

built to compete with obsolete and fully depreciated plant of the incumbents. There is no

evidence in this record. nor any other Commission proceeding, that supports a postulate of

"excessive rates:' To the contrary. Commission findings negate this unsubstantiated hypothesis.

The Commission has instead founds and affirmed lJ that "CLECs have not charged

unreasonable terminating access rates and are not likely to do so in the future." 'o More recently.

6

7

Public Notice at 2.

See. e.g.. RICA Comments at pp.15-16.

In the Matter ofAccess Charge Reform. Price Cap PeJ:f()rmance Rel'ieH'.I()r Local
E\:change Carriers, Tramport Rate StrllC/llre Pricing, End User Common Line Charges. CC
Docket No.96-262. First Report and Order. FCC 97-158. para. 363 (reI. May 16. 1997).

lJ
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Hyperion Telecommunications. Inc.. 8 CR 730. 737 (1997).

ld.
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the Commission summarily rejected the argument "that any access rate greater than that charged

by an incumbent LEC is necessarily unjust and unreasonable within the meaning of section

201(h) lofthe Communications Act of 1934. as amended (the "Ace)]:'" Moreover. no party

has filed a complaint alleging that any RICA member CLEes access rates are unsupp0l1ed or

unsuhstantiated.

This failure of complainants to avail themselves of the cost-based challenge available

under the Section 208 complaint process reveals the other fallacy underlying the Commission' s

presumption that access charges are '·unrestrained. ,. Clearly, in a tariff environment. a tested

methodology exists for "restraining" access charges which are suspected of being "excessive."

Furthermore. as discussed below. the Commission's apparent preference that so-called market

forces supplant tariffs on a mandatory basis is based upon a misapprehension of the relative

bargaining position of market participants.

II. Mandatory detariffing will result in competitive dislocations.

Mandatory replacement of tariffed service offerings with negotiated contracts increases,

rather than decreases, the administrative burden for small. rural carriers. Effective

implementation of mandatory detariffing would require these small companies to negotiate with

each and every interexchange carrier in the country to ensure compensation for terminating

access services. and with every interexchange carrier offering service to its subscribers for

originating service. Large interexchange companies will have excessive power at the bargaining

table: with historically high penetration in rural communities, the major interexchange carriers

Sprint Communications Compan.v. LP l". lV!CG Communications, Inc.,
Memorandum Opinion and Order. File No. EB-00-MD-002, FCC 00-206 (reI. June 9, 2000) at
para. 7.
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will demand (as they already have) pricing for access services which are below the CLECs' costs

to provide such services. CLECs' ability to maintain competitive consumer pricing will suffer

significant damage. resulting in threats to CLECs' very survival. In rural areas of the country.

this will spell the demise of competition. 12

The public interest demands that the impact on consumers of exchange services be

examined carefully. In the competitive local exchange service market compensatory access

revenues are a necessary component of rational rate design. and follow the traditional and

sanctioned approach of assessing costs on cost-causers. Both logic and market forces require

CLECs to compete with ILECs on a playing field which is transparent to consumers. In denying

smaller competitive carriers access to a tariff methodology. the Commission will force an

imperfect overlay of marketplace forces (unsupported by relatively equal bargaining positions

betvveen access providers and access consumers) into an otherwise regulated service. The

imposition of this extreme disadvantage undermines effective competition and. accordingly. is

contrary to the public interest.

RICA is not insensitive to industry and public interest benefits in streamlining the

regulatory process. In earlier comments. RICA proposed the establishment of a benchmark

methodology to establish a presumptively reasonable rate, allowing carriers to demonstrate the

reasonableness of rates which exceed the benchmark. I] RICA maintains. however. that the

relative "market" for the purchase and sale of access services is not sufficiently stable to ensure

that the public. particularly in rural areas. is protected by market forces alone.

12

13

See generally. RICA Comments at pp. 18-2 I.

See. RICA Comments. pp. 20-2 I.
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II I. The DC Circuit's interexchange detariffing decision does not support
mandatory detariffing of access charges.

The Commission's interexchange detariffing decision. recently upheld by the United

States Court of Appeals for the District of Columbia Circuit. was based upon a factor which is

absent in the instant case. The Commission's action in that case affected the entire interexchange

industry. not just one segment. In this instance. the Commission cannot find that a distinction

between "large [ILEC] and small [CLEC] customers [is] immaterial. because the competitive

benefits of detariffing would be felt by both.'·14 ILEC access services will remain tariffed. Nor

can the Commission purport to "establish market conditions that more closely resemble an

unregulated environmenC '5 when the vast majority of the industry remains regulated. And it: as

the court found, the basic j usti fication for the Commission's action is because its "focus was

squarely on competition:"6 this rationale also cannot be applied to the current issue. In the case

of access charges. there simply is no connection between mandatory detariffing of access charges

and enhancing competition among providers of local exchange services. interexchange services.

or access services themselves. Accordingly. there exists no statutory basis for mandatory

detarifting ofCLEC access charges.

1-1

15

16

MCI WorldCom r. FCC. 209 F.3d at 763.

ld. at 765 (citation omitted).

!d. at 766 n.5.
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IV. Conclusion

In a hurgeoning competitive environment, the Commission must take care that its actions

promote. rather that deter. the competitive provision of services to consumers in all areas of the

country. Where market forces are insufficiently mature to promote this goal. or to protect

consumers adequately. judiciously applied regulatory methods are required. Experimentation

with market substitutes for proven regulatory methodologies is particularly inappropriate where

their introduction threatens the viability of nascent competitive ventures.

Respectfully submitted.

RURAL INDEPENDENT COMPETITIVE ALLIANCE

By: '~~
J\lidosson

Sylv' Lesse
John Kuykendall

Its Attorneys

Kraskin. Lesse & Cosson. LLP
2120 L Street, NW. Suite 520
Washington. DC 20037
(202) 296-8890

July 12.2000

7



CERTIFICATE OF SERVICE

I. Shelley Davis. of Kraskin. Lesse & Cosson. LLP. 2120 L Street. NW. Suite 520.
Washington. DC 20037. do hereby certifY- that a copy of the foregoing "Comments of the Rural
Independent Competitive Alliance" was served on this 12th day of July 2000. by first class. U.S.
mail. postage prepaid to the lollowing partie" ~

Shelley vis

Chairman William E. Kennard *
Federal Communications Commission
445 121h Street. S. W.. Room 8-C302
Washington. DC 20554

Commissioner Susan Ness *
Federal Communications Commission
445 12th Street. S.W.. Room 8-B115
Washington. DC 205540

Commissioner Michael PO\vell *
Federal Communications Commission
445 12th Street. S. W.. Room 8-A204
Washington. DC 20554

Commissioner Harold W. Furchtgott­
Roth *
Federal Communications Commission
445 12th Street. S. W.. Room 8-A302
Washington. DC 20554

Commissioner Gloria Tristani *
Federal Communications Commission
445 12th Street. S.W.. Room 8-B201
Washington. DC 20554

Patricia D. Kravtin
Scott C. Lundquist
Economics and Technology. Inc.
One Washington Mall
Boston. MA 02108-2617
Economic Consultants for Ad Hoc
Telecommunications Users Committee

Colleen Boothby
Levine. Blaszak. Block & Boothby. LLP
200 I L Street. NW. Suite 900
Washington. DC 20036
Counsel for Ad Hoc Telecommunications
Users Committee

Robert W. McCausland
Mary C. Albert
Allegiance Telecom. Inc.
1950 Stemmons Freeway. Suite 3026
Dallas. Texas 75207-3118

Russell M. Blau
Patrick Donovan
Swidler Berlin Shereff Friedman. LLP
3000 K Street. NW. Suite 300
Washington. DC 20007
Counsel for Allegiance Telecom. Inc.

Carolyn C. Hill
Alltel Communications. Inc.
601 Pennsylvania Avenue. NW.
Suite 720
Washington. DC 20004

Joseph DiBella
Michael E. Glover
Bell Atlantic
1320 North Courthouse Road. 8th Floor
Arlington. VA 2220 I

Jonathan Askin. Vice President - Law
Emily Williams. Senior Attorney
The Association for Local
Telecommunications Services

888 17th Street. NW. Suite 900
Washington. DC 20006

Jonathan E. Canis
Charles M. Oliver
Enrico Soriano
Kelley Drye & Wan-en, LLP
1200 19th Street. NW. 5th Floor
Washington. DC 20036
Attorneys for The Association for Local
Telecommunications Services



Albert H. Kramer
Robert F. Aldrich
Dickstein Shapiro Morin & Oshinsky.
LLP
2101 L Street. NW
Washington. DC 20037-1526
Attornevs for the American Public
Communications Council

Mark e. Rosenblum
Peter H. Jacoby
Judy Sello
AT&T
295 North Maple Avenue. Room 1135L2
Basking Ridge. NJ 07920

David A. Invin
Tara B. Shostek
Irwin. Campbell & Tannenwald. P.e.
1730 Rhode Island Avenue. NW
Suite 200
Washington. DC 20036
Counsel for Haxtun Telephone Companv

M. Robert Sutherland
Richard M. Sbaratta
Bellsouth Corporation
1155 Peachtree Street. NE. Suite 1700
Atlanta. GA 30309-3610

Rachel .I. Rothstein
Brent M. Olson
Cable & Wireless USA. Inc.
8219 Leesburg Pike
Vienna. VA 22182

Danny E. Adams
Robert J. Aamoth
Joan M. Griggin
Kelley Drye & Warren. LLP
J200 J 9th Street Suite 500
Washington. DC 20036
Attorneys for Cable & Wireless USA,
Inc.

Douglas A. Dawson. Principal
Competitive Communications Group. LLC
Calvert Metro Building
6811 Kenilworth Avenue. Suite 302
Riverdale. MD 20737

Carol Ann Bishoff. EVP/General Counsel
Competitive Telecommunications Assoc.
1900 M Street NW. Suite 800
Washington. DC 20036

Robert J. Aamoth
Joan M. Griffin
Kelley Drye & Warren. LLP
1200 19th Street. Suite 500
Washington. DC 20036
Attorneys for Competitive
Telecommunications Association

Christopher A. Holt Asst. General Counsel
Regulatory and Corporate Affairs
CoreComm Limited
110 East 59th Street. 26th Floor
New York. NY 10022

Stuart Polikoff
OPASTCO
21 Dupont Circle. NW. Suite 700
Washington. DC 20036

James L. Casserly
Ghita J. Harris-Newton
Mintz. Levin. Cohn. Ferris. Glovsky & Popeo. PC
701 Pennsylvania Avenue. NW. Suite 900
Washington. DC 20004
Attorneys for CoreComm Limited

Laura H. Phillips
J.G. Harington
Dow. Lohnes & Albertson. PLLC
1200 New Hampshire Ave. NW I Suite 800
Washington. DC 20036
Attorneys for Cox Communications. Inc.

2



Andrc\v D. Lipman
Tamar E. Finn
Swidler Berlin Shereff Friedman. LLP
3000 K Street. NW. Suite 300
Washington. DC 20007
Counsel for CTSI. Inc.

Russell M. Blau
Kemal M. Hawa
Swidler Berlin Shereff Friedman. LLP
3000 K Street. NW. Suite 300
Washington. DC 20007-5116
Counsel for Focal Communications
Corporation and Hyperion
Telecommunications, Inc. d/b/a Adelphia
Business Solutions

George N. Barclay. Associate Gen.
Counsel
Personal Property Division
Michael J. Ettner. Senior Asst Gen.
Counsel
Personal Property Division
General Services Administration
1800 F Street. NW. Room 4002
Washington. DC 20405

Snavely King Majoros O'Connor & Lee
Inc.
1220 L Street. NW. Suite 410
Washington. DC 20005
Economic Consultants for General
Services Administration

Gail L. Pol ivy
GTE Service Corporation
1850 M Street. NW, Suite 1200
Washington. DC 20036

Thomas R. Parker
GTE Service Corporation
600 Hidden Ridge. MS HQ-E03J43
P.O. Box 152092
Irving. TX 75015-2092

Gregory J. Vogt
William B. Baker
Wiley. Rein & Fielding
1776 K Street. NW
Washington. DC 20006
Attornevs for GTE

Susan M. Eid
Richard A. Karre
MediaOne Group. Inc.
1919 Pennsylvania Avenue. NW. Suite 610
Washington. DC 20006

Alan Buzacott
Henry G. Hultquist
MCI Worldcom. Inc.
1801 Pennsy lvania Avenue. NW
Washington, DC 20006

Kenneth A. Kirley
Associate General Counsel
McLeodUSA Telecommunications Services
400 S. Highway 169, No. 750
Minneapolis. MN 55426

Kent F. Heyman, Senior VP/Gen. Counsel
Scott A. Sarem, Assistant VP. Regulatory
Richard E. Heatter. Assistant VP. Legal
MGC Communications. Inc.
3301 N. Buffalo Drive
Las Vegas, NV 89129

Michael 1. Bradley
Richard 1. Johnson
Moss & Barnet
4800 Norwest Center
90 South Seventh Street
Minneapolis. MN 55402-4129

Margot Smiley Humphrey
Koteen & Naftalin, LLP
1150 Connecticut Avenue, NW, Suite 1000
Washington, DC 20036-4104
Counsel for National Rural Telecom Assoc.

3



L. f'vlarie Guillory
Jill Canfield
National Telephone Cooperative Assoc.
4121 Wilson Blvd. Tenth Floor
Arl ington. VA 22203-1801

Lynda L. Dorr. Secretary to the
Commission
Public Service Commission of Wisconsin
610 North Whitney Way
P.O. Box 7854
Madison. WI 53707-7854

William L. Fishman
Swidler Berlin Shereff Friedman. LLP
3000 K Street. NW. Suite 300
Counsel for RCN Telecom Services, Inc.

Alfred G. Richter. Jr.
Roger K. Toppins
Michael 1. Zpevak
Thomas A Pajda
SBC Communications. Inc.
One Bell Plaza. Room 3003
Dallas. TX 75202

Leon M. Kestenbaum
Jay C. Keithley
H. Richard Juhnke
Sprint Corporation
1850 M Street, NW, 11 th Floor
Washington, DC 20036

Robert M. Halpern
Crowell & Moring. LLP
1001 Pennsylvania Avenue, NW
Washington, DC 20004
Attorneys for the State of Alaska

John W. Katz, Esquire
Special Counsel to the Governor
Director, State-Federal Relations
Office of the State of Alaska
444 North Capitol Street, NW, Suite 336
Washington, DC 20001
Of Counsel for the State of Alaska

4

Lawrence G. Malone. General Counsel
Public Service Commission of New York State
Three Empire State Plaza
Albany, NY 12223-1350

Mr. Micheal Wilson
Mr. John Mapes
Department of Commerce and Consumer Affairs
State of Hawaii
250 South King Street
Honolulu. Hawaii 96813

Herbert E. Marks
Brian J. McHugh
Squire, Sanders & Dempsey, LLP
1201 Pennsylvania Avenue, NW
P.O. Box 407
Washington. DC 20044

Charles C. Hunter
Catherine M. Hannan
Hunter Communications Law Group
1620 I Street, NW, Suite 701
Washington. DC 20006
Attorneys for Telecommunications Resellers Association

Edward B. Krachmer. Regulatory Counsel
Teligent, Inc.
8065 Leesburg Pike, Suite 400
Vienna, VA 22182

David A Irwin
Irwin, Campbell & Tannenwald, PC
1730 Rhode Island Avenue. NW, Suite 200
Washington, DC 20036-3101
Counsel for Total Telecommunications Services, Inc.

Robert B. Mckenna
Jeffry Brueggeman
US West, Inc.
180 I California Street
Denver, CO 80202



John H. Harwood Il
Samir Jain
David M. Sohn
Julie A. Veach
Dan L. Poole
Wilmer. Cutler & Pickering
~445 M Street. NW
Washington. DC 20037-1420
Counsel for US West. Inc.

Lawrence E. Sa~ieant

Linda Kent
Keith Townsend
John Hunter
Julie E. Rones
United States Telephone Association
140 I H Street. NW. Suite 600
Washington. DC 20005

Danny E. Adams
Joan M. Griffin
Enrico Soriano
Kelley Drye & Warren. LLP
I~oo 19th Street. NW. Suite 500
Washington. DC 20036
Attorneys for Winstar Communications.
Inc.

Russell C. Merbeth
Lawrence A. Walke
Winstar Communications. Inc.
1615 L Street. NW. Suite 1260
Washington. DC 20036

Catherine R. Sloan
Richard L. Fruchterman. III
Richard S. Whitt
Worldcom. Inc.
1120 Connecticut Avenue. NW
Washington. DC 20036

Leon M. Kestenbaum
Sprint Corporation
40 19th Street. NW
Washington. DC 20004

5

Mark Rosenblum
AT&T Corp.
Room 324GI .
295 North Maple Ave.
Basking Ridge. NJ 07920

Mitchell F. Brecher
Debra A. McGuire
Greenberg Trauig. LLP
Time Warner Telecom Inc.
800 Connecticut Avenue. NW
Washington. DC 20006

Peter D. Keisler
Daniel Meron
C. Frederick Beckner III
Sidley & Austin
1722 I Street. NW
Washington, DC 20006
Attorneys for AT&T Corp.

Geoffrey A. Feiss. General Manager
Montana Telecommunications Association
208 North Montana Avenue. Suite 207
Helena. Montana 59601

International Transcription Service *
1231 20th Street. NW
Washington. DC 20036


